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EMPLOYMENT TRIBUNAL JUDGMENT

A copy of the Employment Tribunal's judgment is enclosed. There is important information
contained in ‘The Judgment' booklet which you should read, including guidance about
enforcement. The booklet “Employment tribunal hearings: judgment guide (T426)” can be found
at:
www.gov.uk/government/pubIicationS/emponment-tribunal-hearings-judgment-guide-t426

If you do not have access to the internet, paper copies of all publications can be obtained by
telephoning the tribunal office dealing with the claim.

The Judgment booklet explains that you may request the employment tribunal to reconsider a
judgment or a decision. It also explains the appeal process to the Employment Appeal Tribunal.
These processes are quite different, and you will need to decide whether to follow either or both.
Both are subject to strict time limits. An application for a reconsideration must be made within
14 days of the date the decision was sent to you. An application to appeal must generally be made
within 42 days of the date the decision was sent to you and no later than 4.00pm on the final day:
but there are exceptions: see the booklet.

The booklet also explains about asking for written reasons for the judgment (if they are not
included with the judgment). These will almost always be necessary if you wish to appeal. You
must apply for reasons (if not included with the judgment) within 14 days of the date on which the
judgment was sent. If you do so, the 42-day time limit for appeal runs from when these reasons
were sent to you. Otherwise time runs from the date the judgment was sent to you or your
representative.
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For further information, it is important that you read the Judgment booklet. You may find further
information about the EAT at www.gov.uk/appeal-employment-appeal-tribunal

An appeal form can be obtained from the Employment Appeal Tribunal at: Employment Appeal
Tribunal, 7 Rolls Buildings, Fetter Lane, London, EC4A 1NL, or in Scotland at George House,126
George Street, Edinburgh, EH2 4HH.

If you wish to lodge an appeal you should also refer to the T440 publication ‘| want to appeal to the
Employment Appeal Tribunal’ at www.gov.uk/government/publications/how-to-appeal-to-the-
employment-appeal-tribunal-t440 which contains important information about lodging appeals.

Please note that all judgments are published on the online judgment register. The online judgment
register can be accessed via: www.gov.uk/employment-tribunal-decisions

('Vbirs faithfully,

MRS V ROBERTS
For the Tribunal Office
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Case Number: 3200872/2016

RM
EMPLOYMENT TRIBUNALS

Claimant: Ms M Odei

Respondent: Kings College Hospital NHS Foundation Trust

Heard at: East London Hearmg Centre

On: o 3 5 and 9 -11& 22 JuIy 2019 and (in chambers) 29 July and
6 August 2019

Before: Employment Judge Goodrich

Members: Mr T Burrows

D e "Mr D'Ross

Representation

Claimant: Mr A Otchle Counsel

Respondent: | 2 Ms M Murphy, Counsel
"JUDGMENT
The ju,dgrﬁé;ii' of the Tribun:érl}is iﬁéié.-__ l

1 The Claimant was unfairly dismissed; as further set out below.

2 The Clalmant’s complamts of race and religion or belief discrimination fail and
are dismissed, as further set out below.

REASONS

Background and the issues

1 The background to this Hearing is as follows.

2 The Claimant presented her Employment Tribunal claim on 18 September 2016.
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Case Number: 3200872/2016

Before doing so she had, as required, obtained an ACAS early conciliation certificate
covenng the period from 16 July to 26 August 2016

3 In box 8 of the Claimant's clarm form she ticked that she was brlnglng claims of

unfair dismissal, religion or belief discrimination, race discrimination and “other”, described

as bullying and harassment.; .She. drafted’ lengthy details of her claim, from. which it was..
difficult to tell what was’ mtended to be general background or harrative; “and what were

the claims of unlawful: actions about which she was seeking a judgment from - the

Employment Tribunal.

4 ' On 24 November 2016 there: was -anapplication by.the Claimant to amend her
claim and another lengthy descnptlon of her clarm

5. On 5 December 2016 Employment Judge Prlchard conducted a Prehmlnary
'Heanng : .
6 _ . The Clalmant's case was. Ilsted for four days:in May: 2017 ThIS was postponed at’

the Clalmant s appllcatlon for her to get another representatlve

7 On 9'March 2017 Employment Judge Russell co ucted the Prellmlnary Hearlng
" listed by Employ”‘_"ent Juoge Prichard: This: was“""";'
appl:catlon to-ameénd: her claim; and an’ appllcatlon by the Respondent to strlke out the
Clalmant s clalm ) .,for a deposnt orderto be made agalnst her :

8 - At thrs Prehmlnary Hearlng the Clalmant was represented by Mr D Stephenson
counsel Mr Stephenson and Ms Johnson (the.sollmtor representlng the: Respondent)'
i . ' 'They eached agreement that th »Respondent
» i -Claim; nt would.

: further and better partic : lairy
Russell’ ordere aimant to.present: her amended particulars of. claim; in the: form
currently 'd'rafted was" Further - and . Better. Partlculars with- her. wh leblower clalms
withdrawn; and: the: Respondent to present a draft amended respons‘e The‘-;documents
provided - for the Tribunal at this Hearing as: the ‘relevant’ documents were.the. Claimant's
re—amended partlculars of clalm and the Respondent's amended grounds o _eSIstance

9. The case was sent down for flve days |n August 201 7

10 The Clalmant prowded amended (or re-amended) parhculars of claim, as ordered
by Judge Russell and. the Respondent prowded an amended response. -

11 The: hearing in August 2017 did not take place -An appllcatlon was made on
behalf of the Claimant, by : Mr Otchie;: Counsel for the Claimant acting’ under the Bar
Council's direct access scheme on the grounds of the' Claimant’s ill health. The grounds
of the appllcatlon were that she had been:diagnosed: with.optic neuritis, as well as. multlple
sclerosis and severe depression. : -

12 The application was granted; and the. case»ire_list_ed for hearing in May 2018.

13 The May 2018 hearing.did not take place.
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14 The Claimant was subject to an “Unless Order” and the parties notified that her
claim had been dismissed under Rule 38 of the Employment Tribunal Rules of Procedure
2013.

15 On 23 July 2018 a Preliminary Hearing was :conducted by Employment Judge
Brown. '

16 Judge Brown set aside the Unless Order which had led to her claim being
dlsmlssed and made another Unless Order. :

17 The case was subseduently listed for six d“ays, from 3-5and 9 - 11 July 2019.

18 The détails’ above show therefore that this case has taken a great deal longer to
get to a full hearing than had initially been ‘the date for which it had been'listed..

19 At the outset of the hearmg the Judge asked the partles representatlves whether
the list of issues agreed between’ the partlesi"remalned the Ilst for the Tribunal to
determme and they conflrmed that it was A cop of- the I|st of |ssues |s attached to this
Judgment : '

20  As ind'icated a-boVe the first day fOr Wthh this case was listed was 2 July. 201 9..

21 . Unfortunately, the Tnbunal had only one Iay member for the frrst day of the
heanng ~The representatlves were asked whether they .consented to the case, being
determmed by a two- -person Tnbunal (and were notlfled that this compnsed the Judge and
the employee side Tnbunal member) The Respondent was wnlhng 1o consent; the
Claimant' was not.

22 The Tnbunal dtscussed with the parttes representatlves the optlons of: seekrng to
find a second lay member for the’ remaining five days that.had been listed for the hearing;
or, postponlng and rellstlng the heanng for the. first avallable SiX days we could obtain
have beenin October 2019). ‘e Claimant's representative. preferred anew
start ln October the Respondent to commence the hearlng the foIIowmg day After

five days of the hsted hearlng, and Tnbunal notified the partles that we could obtam a fuII
Tribunal for the second and ‘subsequent, days of the listed heanng, the Claimant's
preference remalned for the case to be postponed ‘until October The Tnbunal heard
submissions from both representatlves and considered its overriding objectlve ‘After doing
so and after consideration, the Tribunal deCIded to proceed with the hearing for the
remalnder of the fi ve days |nclud|ng because S

221 It was regrettable that a full Tribunal was not available for tHe first of the
listed dates. The Claimant, as she is perfectly entitled to do, wanted a
three person Tribunal.

22.2  The Tribunal could obtain a full Tribunal, with the necessary employer and
employee side representatives for the remaining five days for which the
case had been listed.
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22.3 The interests of justice and factors contained in the Tribunal's overriding
objective set out in Rule 2 of its Rules-of Precedure 2013 pointed strongly
to starting the case the next day.

22.4 This is a 2016:case, originally listed -to ‘be heard in May 2017, so there
- have been over twe years of delay since the criginal listing of the hearmg-.:

22.5 In paragraph 23 of the reasons for Judge Brown's judgment she had
stated that she agreed with the:'‘Respondent that there:was a-risk that
further significant delay would render a fair trial impossible. She referred
to_such further. delay affecting. the: .cogency of evidence, in that memories
of all witnesses’ would inevitably fade. It did not appear therefore, in the
Claimant's interests to further postpone the case in that it mlght lead to an
appllcatlon to have the clalm struck out a

22.6 ”Postponement ‘would have numerous dlsadvantages such as further
delay, further, e_xpe‘
'"concerned both on. 1 1t's side
case hanglng over them Important consnderatlons in the overndmg
objectlve lnclude such matters as, av01d|ng delay and savmg expense

23" Although the Trlbunal was nfo‘ 2 2 Claim ,
helped by the treatment she has beei recelvmg, we were- asked by Mr Otchle lf we: wouldv
start each day at 10. 30am; rather: than 0;-00am and ‘have' regular br "‘ks‘ The Tribunal
agreed W|th thls We also decided to have a’ sllghtly shorter lunch: adjournment of three
quarters of-an hour, rather than-one | to- recapture ‘some of: the::tlme Iost by maklng the
later’ start the’ regular breaks and the startlng the case a day late. -~ :

both partles and the stress for allthe lnd|V|duals o

24 | The partles tnmetable even lf the case had had the ongmal 5|x day Ilstlng, allowed

very little tim'ei-for .“_e Tnbunal to dellberate and g|ve judgment

25 The comblned effect of these matters was’ that ewdence in. the case was only
completed on- the fifth of the llsted days with the Tribunal needtng to set aside further
days for. hea'rl_g“ ' '
"dellberate on our Judgment

26 Durlng the course of the hearlng a dlspute arose between the partles
'representatlves as to an appl|cat|on by the Respondent to admlt an addltlonal document

27 The Employment Judge notn‘led the partles that the Trlbunal would be con3|der|ng
the application after taking into consideration the Tribunal's overndlng objectlve and the
.gu1dance glven in-the case of Plymouth Clty Counc:l v Whlte EAT 0333/13

28 - The Trlbunal conS|dered the partles representatlons for and agalnst the admission
of the document and read the document in question.

20 The Tribunal decided not to admit the document including because:

29.1  In paragraph 39 of the Claimant’'s witness statement she stated that she
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had continued: working and seeing patients (after an. incident that led to
her being issued with a flnal warnlng)

There:was no reference in:the Claimant's: amended partlculars of.claim to

the Clalmant contlnumg 10 be allowed to see patlents in spite of havmg a

- serious’ allegatlon made against | her-that she:had: hit a patient. Nor was it

a freestanding: issue: formlng part of the llst of rssues for the Tribunal to
determine. : b

.ln part of: the course: of the Claimant’ bemg cross: exammed Ms. Murphy put
to her: that the: Respondents case was that she was not. permltted to do

any client facmg work after the |nC|dent in questlon The Claimant had

-replied. that it was only later one; month later. She. had therefore, drawn

back somewhat from her W|tness_ statement although there remalned a
dlspute between the partles as. to"".-how Iong after the |nC|dent she had not

30 Sectlon 95 Employment nghts Act 1996 (“ERA") : $ets out the ways in WhICh an
employee is treated as being. dlsmlssed The reIevant statutory deflnltlon of a constructlve
dlsmlssal are as foIIows ' . : : s

(1)
(c).

... An employee:'ls dismissed byhlsemployer if ...

the employee terminates the contract under which he is employed (with or

without' notice) in circumstances -in’ which he is entltled to termlnate it without
notice by reason of the employer s conduct.”

31 The burden of proof for establlshmg a constructlve dlsmlssal is on the employee
It has been held that the employee needs to prove ‘

31.1

That the employer has COmmitted a breach of the employee’s contract of
employment, whether of an express or implied term.

5
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31.2. The: breach is. sufficiently .serious to amount: to a fundamental breach of
contract. :

31.3 The employee must. Ieave in response: to the breach of contract not for-
' some . unrelated reason..- It. was: held-in-the: case of Nottmghamshlre
Acounty Council. vi-Meikie [zuu4j IRLR 703 CA that it is“enough' that the
;employee resrgned in response; at: least-in: part to: the fundament breach

by the employer ‘

31.4: ._The employee-must not delay too long following the: breach of contract in
order to resrgn or WI|| be regarded as havmg elected to afl" rm the contract

32 There ha been extenswe caselaw on what may amount to fundamental breaches'

33». ln the. case of WA Goold (Pearmak) Ltd v McConneI and an her [ 1995] IRLR 516

‘:td [1981] IRLR 347
' 'n-_a contract of

, ”'constltute a breach’ of this |mplred term, it | is not i
nteynded any repudlatron of the contract The Employment-

36 - There is an lmplled term of ‘every contract of employment that :'the employers W|ll
provrde and monltor for employees .so. far as.is reasonably practicable, a workmg
envrronment Wthh is reasonably suntable for the performance by them of their contractual
dutles '

37» Acts of unlawful dlscrlmlnatlon towards an employee wrll m almost all mstances

"amount a fundamental breach of contract

38 Where the employee has estabhshed that he/she has been dismissed within the

meanlng of sectlon 95(1)(c) ERAit is unusual although not unknown for the employer to:
establish'that there has been a fair, reason for dlsmlssal ‘The burden of proof is on'the
employer to show that the reason or prrncrpal reason: for the employee s dismissal was a.
reason falling’ wrthln sectron 98(1) or (2) ERA Where- an employer has been able to do

6
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this, a Tribunal will need to decide, with the burden of proof being neutral whether the
dlsmlssal was fair within the meaning of sect|on 98(4) ERA.

Race and re'ligion 'or' belief disCrimination

39 In respect of difect race and dlrect rellglon or bellef dlscnmmatlon claims the
Tnbunal is coricerned. with sectron 13 Equallty Act 2010 ("EqA") when read with section
39.1tis recogmsed that it is unusual for there to-be clear overt ewdence of dlscrlmmatron
and that the Tribunal should expect to have. to conSIder matters in accordance with’ sectlon
136 EqA and the gurdance in respect thereof set out in the case of Igen Lfd v Wong and
other cases. [2005] IRLR 258 (CA) concernlng ‘when and how the burden of proof may shift
to the" Respondent and what the Respondent must prove if it does The burden of proof
provisions “have. also- been ‘considered in’ ‘numerous subsequent cases The burden of
proof is usefully consrdered through a staged process '

40 At the flrst stage the Tnbunal has to make flndlngs of prlmary fact and determme
whether these show in respect of the’ Clalmant and the real or hypothetlcal comparator
less favourable treatment and the difference in race or in-religion or belief. In respect of a
real, named comparator--‘-.the Tribunal -looks for a- d|fference' in’ treatment: which a
‘reasonable pers ‘consider to be less favourable ‘and which* his- Clalmant also felt
was léss favourable"treatment ‘The fest:is: is the Tribuinal satisfied, on'the -balance ‘of
probab|l|t|es and ‘with the ‘burden- of proof restmg‘on the Claimant; that thrs Respondent
treated this Claimant, Iess favourably than he tr ' ’ble employee of a drfferent
'race or of a drfferent 'Irglon or belref” SRIETRICSI : v

41 When consrderlng whether there has been less favourable treatment
compansons between two people must be stich that the felevant crrcumstances are the
same or. not matenally dlfferent The Tribunal must be astute in determmrng what factors
are so. relevantto the. treatment of the Claimant that they must also be present in the real
or hypothetrcal comparator in order that the comparison wh|ch is made will bea fair and
proper ‘comparison. ‘Often; but:not: always -theseé will be matters whrch will: have been-in
the mind of the person domg the treatment when' relevant decusrons aré'made. -

42 If the Tnbunal is satlsfled that there was" Iess favourable treatment and the

difference or race or religion or belief in comparable circumstances, we proceed to the
next stage.. ‘We direct. ourselves in' accordance. with . section. 136, EqA and ask, in respect
of each item .of less favourable treatment which has been. proved, whether the Claimant
has proved facts from which.the Tribunal could- reasonably conclude, in'the absence of an
adequate explanation, that the less favourable treatment was on racial grounds or on
grounds of religion or belief. Flndrngs of fact.which. affect.whether. we could so conclude
will vary from case to case. Unreasonable treatment on the part of an employer is not
necessanly a matter from whlch we wrll ultlmately conclude that there ‘was. unlawful
a part|cular relrglon or belref but if |t constrtutes Iess favourable treatment than a
comparator has recelved that will be a matter from whrch an mference could be drawn at
this stage, Ieavrng the employer to prove that it had or would have treéated a person of
another, race or another religion or belief unreasonably too. The Tribunal should take into
'account where it considers' it relevant the provisions of the ECHR Code of Practice on
Employment.
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43 If the Tribunal could reasonably conclude, absent a .non-discriminatory
explanation, that there was unlawful- discrimination, we:move: to- the ‘next stage. In the
absence of an adequate explanation, the Tribunal will uphold the complaint that there has
been discrimination on grounds of race or religion or belief.in respect of the proven act/s of
less- favourable treatment So, we now look to the employer to see whether it provrdes
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treatment. In the absence. of such’ an explanatlon or in the absence of. such, an
explanat|on which-'we accept as proven on the. balance of probabllltles ‘we will: mfer or
presume. that the less: favourable treatment occurred because of the Clalmants race or
rellglon or. bellef '

44. . When the Tnbunal |s consrdenng a hypothetrcal comparator the stages tend to
merge or become |nd|st|ngmshable If the Tribunal- concludes that.an employee of one
race or-one rellglon or belief has: been treated - less. favourably than' a- hypothetlcal
employee of‘a different race or rellglon or belief in comparable crrcumstances would have
__been treated th|s wrll.x almost certarnly contaln an zlnference express or lmplrcrt to the

of some:- less:».v‘ atm
performed the protected act(s)
proof prowsrons ¥

47 ln the case of Rlchmond Pharmacology Ltd v- Dhallwal "[2009] IRLR 336 EAT
guidance was glven that the- necessary elements of liability: for harassment are threefold

1) .. .;_D|d the Respondent engage i unwanted conduct?

(2) - ‘Did the conduct in: questlon elther (a) have the: purpose or (b) the-effect of
: - either (i) wolatrng the' Claimant's dlgnlty oF (i) ‘creating an adverse
: .envrronment for her = the prescnbed consequences

_(3) . WaS'_the‘ ’cbndu_ct:on‘ a p‘_rohibited "ground-? -

48 The Trlbunal must also have regard to the trme limits. prov1srons of sectlon 123
EqA. The pnmary time' limit, within which the claim must be presented in order for the
Tribunal to have junsdlctlon to consider it; is. three: months from'the date of the act(s)-
‘about which a complalnt is made but thls is” subject to varlous quallt" catrons Section
123(3)(a) provrdes that any act extendlng over a perlod shall be treated as done at the
done in pursuance of a pollcy or pract|ce however mformal or a series of I|nked or
connected acts. It cannot be a few isolated instances spread over time or a srngle act with
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continuing consequences. Addltlonally, sectron 123(3)(b)" prowdes ‘that' failure to do
something is' to:be . treated- as. oceurring- .when. the person :in: question: decided on it.
Beyond this, section 123(1)(b) provides that a Tribuhal may considera complalnt which is
out of timeif it is, in all the:circumstances, just.and- equrtable fo do .50. = This is a wide
discretion. We must bear in‘mind that limitation’ penods ought’ not W|thout good reason to
be. drsobeyed The issue of prejudlce is very important: how “old” is the claim, have
memories. faded or. become. less reliable,. are witnesses unavailable, have. documents
_drsappeared'? Is it unfalr to. either party to. proceed'? What explanatron is glven for deIay’?
Have'internal proceedlngs kept matters alive in the interim? Has the’ Respondent in-any
way. mrsled the Claimant or been responsrble for the delay? No list can be exhaustive, for
we: must bear in mmd all relevant factors.

49 ©  Additionally, time. limits considerations may be affected by the extension of t|me
prOV|S|ons contalned in the _early concmatlon Ieglslatlon

| Th_'e ewdence-v--‘-*-

50 o On behalf of the Clarmant the Trlbunal heard evrdence from

50 1 The Clalmant herself

1.'";1:_,5:,50 Ms'Annette_ F fejuku (whom the Trlbunal understands to have been a former
IR work colleague of the Clalmant) St o , ;

50, 3 Ms* Emmelme Brew-Graves Senror Specralty Doctor and Sexual Offences
Examlner and. jomt Iead doctor for the Respondent ;

50 4 Ms Ellsabeth Robson former colleague of the Clalmant
:‘50 5 Mr Andrew N|t|r| former husband of the Clarmant

51 In addrtlon the Trlbunal was referred to a W|tness statement provrded by

Attahd: tne | rlbunal IO glve Tier ewdence
52 On behalf of the Respondent the Tnbunal heard ewdence from

'52 1 Ms Mahamathy ("Mathy) Rajanlkanth who at the relevant times was site
s ‘manager at the Whitechapel premises where the Clalmant (pnnmpally)
worked.

52.2 Ms Satveera (Saf”) Slngh ‘who, at the relevant tlmes was the Asran
Women S Advocate at their Whltechapel premlses

52.3 Ms Mrchelle Mountfort Serwce Delrvery Manager Advocacy Serwces the
Respondents Whitechapel and Camberwell Servrces and, at the relevant
trmes the Clalmant s line manager
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52.4 Mr - Simon -Cordon, Service: Manager for-the three London Haven sites,
including where: the: Clalmant worked; and Ms Mountfort S lrne manager.

52.5 Ms Kelly Hudson; who was -engaged by the Respondent to investigate a
' gnevance submltted by the Clalmant

53 “In addrtlon the Trlbunal conS|dered the documents to whrch it was referred ln four
lever- arch bundles of documents (three supplred by the Respondent and one by the
Clalmant)

Findings of fact .
Background

54 - The Tribunal sets out. below the: flndlngs of fact we consrder relevant and '
necessary to determlne the lssues we: are reqmred to deC|de v We doi not seek t0's out .

dlspute between the partres We have
us and we have borne |t all |n m|nd

of "TUPE,;, tot » Kings College: Hosj
proceedlng TIRAEREL

' ‘Respondent ha"' responsrbllrty for Havens servrc'
,Paddlngton and Whltechapel s

59 ' The Clalmant gave detalls of her posmon wrth the Respondent Ms Mountfort also
gave detalls of:-the: Clalmants posmon and. the. servrce as.a: whole There ‘was no.
d|sagreement between them as to their descrlptlons so far the Trlbunal was made
'aware ' < = : -

60:".,.;'__ The Havens provrdes forensic med|cal exam|nat|on for survwors of sexual
violence who' engage with the. Respondents service: via the pol|c' or as a self-referredg
client. They are provrded with a forensic: medical examlnatlon and a follow-up service in
relatlon to advocacy, sexual health and counselllng and psychology servrces

61 The Clalmants role was part:of the Respondents Haven follow-up advocacy
s,e,rv_|ces The Claimant was a young person’s advocate and was part of a multi-

10
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disciplinary team set up to:provide an early intervention service:

62 ° The Claimant was provrded wuth a jOb descnptlon Her jOb summary descrlbed
her role as mcludrng -

62 1 Provrde advocacy, support and crisis |nterventlon serwces to young people
‘aged 13 t0.16° years of'age who have been raped/sexually assaulted and
_ who access the Haven servrce :

62 2 To 5 develop, _ dellver and evaluate communrty—based programmes of
» educatron and empowerme' around_the issues of rape and sexual assault
~ for ‘local young people, : _.based groups ‘10 -“raise their

. ?"understandlng of and"‘ rmprove thelr;pra'ctlce |n relatron to_ rape/sexual
v""'assault cr REEARE g D RS

{ ant's: lmmedrate I|ne _ganager |n|t|al
was the Clalmant’s Irne manager untll May 2014 '

s Ialmant s employment with
the Respondent the Clarmant’s l|ne manager was Mlchelle'.M ,gntfort -She:was: Service
Y anager for ‘the Respondents Advocacy Servrces for the Havens and the
'Clalmant line, manager until the. end of her. employment with' the Respondent Mr Srmon'
Cordon: was Ms Mountfort s' 'l'l'rne manager _and..» was.- the service manager for all the'
Respo ents‘Haven srtes R : T o

Ms' Mahamathy (“Mathy”) Rajanlkanth was the srte manager for the Havens
Whrtechapel from' September 2013, although she -was - not:the: line manager--for- the
Clarmant Ms Mountfort or Mr Cordon.’

67 B Some werght was: placed by the Clarmant and: her representatrve as.to problems
expenenced by the Wh|techapel Haven in 2012 and we deal brlefly with this.

68 | In 2012 the Whltechapel Haven was temporarlly closed by NHS Commlssmners
following serious failures in sendlng samples to forensic laboratories for DNA tests.

69 An Independent investigation was commissioned by the Barts Health NHS Trust to
examine the services provnded at the Haven Whitechapel from 2004 onwards (the report
was dated April 2013).

11
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70 Amongst the many findings in‘a lengthy report, the Trlbunal s attention was'drawn
to a section on the report being which it was recorded’ that: there were mterpersonat
relationship, dlfflcultles amongst some of the: staff which: had.not. Ied to action being |n|t|aIIy
taken. A number of recommendatlons were made in the report '

71. . .Part of the: (..Ialmants case was that. tauures me.ntmeo in. tne report contmue IO- ‘
exist; and that repeated efforts were made to manage her ut” of the serwce

72 The Trlbunal consrders the report {6 be of I|tt|e use |n determlnlng the issties. we.
are. requnred 0. decrde It was_ a reportprowded over: three A ears before the Clalmants
reSIgnatlon and.-,_was dlrected ’ les of 1

't'o_ _,the. »Havens,;-h
;-,-her knowledgze- :

76
was made aware were not the subject of any S|gn|f|cant dlspute.‘-between the part|es

-‘Allegatlons referred to as" “general background ewdence ln the Clalmants re-amended
partlculars of clalm namely— Y TR R

Ms Smgh would frequently refer to whlte colleagues as ‘Gora or ‘Gorl and black males
as: chocolate boys g PRI .

Ms Slngh sald “sexy French chocolate boy”, and “my father would krll me because we
are not allowed to go out with a chocolate boy” or words to that effect.

12
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She made comments about “Bengali men being disgusting, short and stumpy perverts” or
words to that effect. '

“Why are African bums shaped like that”, and why is your bum shaped like a' beach ball”
or words to that effect :

Issue 4 1 allegatlon (harassment race/rellgron) Claimant alleges that (rn January 2011 )
Ms. Slngh commented that she: felt uncomfortable’ holdmg the' Claimant’s’ daughters hand,
because he women in Ms Smgh S communlty would consrder she had been a ‘d/rty grrl’
by ha' 19 'a sexual relatlonshlp wrth a black man. : :

77 L The Cla|mant and Ms..'?S"""gh we ""v‘olleagues in. performlng advocacy serwces as
descnbed above at the Respondents:WhrtechapeI Haven For the f" rst years -of thelr
’employment wrth the Respondent they sha_red an offlce B - :

78 In addrtlon to shanng an ofﬁce the Clalmant and Ms Smgh qmckly became
frlends el .l , ‘

'81 Both the Clalmant and Ms Slngh agreed that they had a friendship outside work,
'although there dlsagreed in thelr ewdence they gave as to how often they saw each

One somal event attended by the Clarmant and Ms Slngh was an Asian ‘Bride
- —ot-blye -G -:.ﬁdfa_-.}aﬁﬂalyr.uu

83. Issue 4 1 concerns events that occurred between the Clalmant and Ms Singh at
the Asian- Brlde ‘show'in January 2011 It is doubtfiil,"and - probably unfair, for the Tribunal
to ‘seekto’ resolve drsputes -of fact as to this allegation. - We "have no Junsdlctlon to
‘consider it, as referred to later in the Fribunal's conclusions. [t was a social event held at
a weekend attended by the Claimant and Ms Singh as having at the time a friendship
outside work. ' It was not an-event occurring in the course of the Claimant's employment.
Moreover it-was an: incident. that occurred' over four years before she made a complaint
about ‘Ms Slnghs conduct:at the event and five -and a half years before the Claimant
commengced- -ACAS- early conciliation- as a prelude.to issuing proceedings. As-explored
later below it is out of time- and it would not be just and equitable to extend time limits for
this allegation:

84 Briefly, therefore, we make the following findings of fact about the allegation.
There is some measure of agreement between the Claimant and Ms Singh as to what

13
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happened.

85 The Claimant attended the event with her young daughter who, like the Claimant,
is: black. - Ms Slngh at .some point.or. points. of the-event; was holdingthe - Claimant's
daughters hand. . Ms: Slngh noticed- that she was gettlng hostile looks. from - Sikh.
individuais who were present-at the event. -She. expiained to the Ciaimant why she was
gettmg hostile looks. , Exactly what. Ms: Singh: said by way: of explanatron is.in drspute and
vith the:. passage: of time hat occurred before the .Claimant first complalned about the
matter to her employers er four years Iater and after the 'relatlonshrp had det orated)

had’ been a “dlrty g|rl” b'y havmg 'S
Iongerremembenng exactly what

'the Tnbunal fmds as followsr }-'_

,90 The Clalmant s évider e'.that she was’ upset‘-’ by:fi equ comments by Ms' Srngh
‘ofa raC|st nature: was: unconvmcmg ‘The; ongm ‘ofthe Claimant: makrng any’ complalnts of
this to the: Respondent was. in the lmmedlate aftermath 6f Ms: Singh: telling Ms Mountfort;

"on 19 Jtine 2015; that the: Clalmant had assaulted ‘a patren “glves the impression of the
Claimiant: exaggeratmg events that occurred years " previ _usly ‘as- retahatron about the
reportrng of the Clalmant’ (allegedly) assaultlng a patient. Accordrng to what was: stated
in'the'Claimant's. witness statement; Ms Smgh throughout her employment made frequent‘
derogatory references to black men and whrte mdwrduals at work and-the Clalmant was'
offended by thrs ' DTSRRI T SRR
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91 More likely, the Tribunal finds, is that Ms Singh did occasionally, both in her
dealings at work and outside work, make inappropriate comments that many people would
consider racially offensive; and that, rather than being offended by this, the Claimant also,
whilst the pair of them were friends, part|c1pated in such banter between them. . -

92 . “Gora” and “Gori” ‘are Sikh words: for-white man: and ‘white. women. .- They are
neutral not. derogatory Ms Singh's clients .would. occasionally - refer to. |nd|v1duals as
“Gora” and “Gori". Ms Singh explained this to the Clalmant She was, not offended Dby it.

93  .It is; more probable than .not that; whilst they were friends, occasionally: in
conversatlons between thestwo of them, Ms. Slngh referred to-black men as “chocolate”;
and that she referred at least on one occasion to bemg attracted to a black man as a
chocolate. boy and that her dad and - granddad would “Kill - her”. if she went out with. a
chocolate boy. “Ms- Ntiri's: evrdence to this effect, the Clalmants former husband, ‘was_not
seriously challenged in cross-examlnatlon Nor does it seem unlikely that she would
obtain strong: dlsapproval from some Sikhs, in the llght of their. dlsapproval of Ms Smgh
holding the Clalmants daughters ‘hand ‘and bellevmg her to be Ms Smgh S daughter from
having had a sexual relat|onsh|p wrth a black man. '

94- Ms Slngh ln her wrtness statement referred to joklng conversatlons they had
about the Claimant's “bum™ ‘and those of others They probably did; in the" course’ of
conversations outside: work and probably occasronally inside work have conversatlons in
the nature of banter about men and women s bodles and what they thought was attractrve

95.. The Tribunal doubts and makes no flndlng, that Ms Slngh made comments about
Bengall men being drsgustlng, short and stumpy perverts ‘She referred in her witness
statement to having -unwanted attention from men of Asian’ oruglns and an océasion when
a Bengali or Bangladeshi man touched her breast and telling the Claimant about being
upset by this, so they did at least have discussions about Bengali men.

96 The Tribunal does not accept, nor find, that the Claimant was upset by these
matters. |t is highly unlikely that they would have had a friendship that persisted for some
years before souring and continued to ‘socialise” together .outside work. Ms.Singh was
clearly upset.in ‘partsof ‘her evidence at the allegations of race :discrimination made

against her by -Ms -Singh; -and it must have :been upsetting-to have such allegations,
forming part of private discussions between friends taken out of context and forming the
subject matter of accusations years later.

Issue 22.1(i)- (cross referring to paragraphs 9(i)-(ix) re-amended particulars of claim
(relied on as part of constructive unfair dismissal claim):

On 3 January 2014, the Claimant warned Simon Cordon that her heavy workload
increased the risk that that clients might ‘slip through the net..

On 6 February 2014, the Claimant disclosed information to senior management about the
fact that her CRB had expired. It is a requirement for all staff working directly with children
and vulnerable adults to have an enhanced CRB.

On 3 March 2014, the Claimant broke down in tears and explained to Michell Mountford
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(the Claimant’s manager) that her workload was too high.

On 7 = 8:April and 12 June 2014, the ‘Claimant disclosed information- about her high
workload and resulting risks-to Michelle Mounitford during line-management meetings.

‘On 12 May 2014; the' Claimant dlsclosed information to the Respondent about medical
staff failing to complete’ l‘lSk assessment pro-formas and the potential for safeguardmg
information being missed. -

On. .15 July 2014, the Claimant:wrote a further ‘email’ to the Respondent ‘setting out
concerns about her workload and negatlve lmpact it was hawng on her health

On 15 October 2014 the Clalmant mformed her Ilne manager that her workload was too
hlgh :

On 7 November 2014 the Cla/mant met with Ms Mathy R nlkanth and exp ess' d',her.
concern’ regardlng her hlgh workload and’ the resultmg rlsk et A S S

On 10 Novembe 4_ the Clalmant met Wi lle :,':Mouhtfo_f!t and. Dr Ajaya and

lssue 21 2(11) (cross referenc:ng to paragraphs 10(1) 10(m) re-amended partlculars of
cla/m R

_.On 15 July 201 5 the Clalmant se' an emall to Mlchelle Mountfort and Slmon Cordon
-describing - problems Wthh had.,... occurred regard/ng safeguardlng -and avo:dlng
administrative errors: in provision: of serwce to vulnerable cllents w:th a wew to avo:dmg
recurrence of: such problems e Ta s T

On’ 18 August-2015, the (flalmant disclosed to the Respondent... that her colleague
Satveera:Singh had fa/led to- properly conduct safeguardlng checks

On 6 June 2016 the Cla/mant dlsclosed to the Respondent her concern about closing
cases when it was unsafe to do so

97 -The-- background- to what .are- allegatlons of ~workload: -overload and issues
concerning safeguarding is as follows.:.

98 The Respondent. had three ~young- persons’ ‘advocate roles. Ms Odei, the
Claimant, held the role at.the Respondent's Whitechapel Haven. Ms Jennifer
MacPherson was the advocate: based: at the Respondent's. Camberwell. office- (until she
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left, as outlined below). Ms Sukhmeet Sawhney was thejadvocate-based i’at"Pv_addlngt‘("J‘r‘l.

99  Late in 2013 Ms MacPherson was absent from work for a considerable petiod of
time. ' ' ' .

100 On7 January 2014 Ms. Correla (the Clalmants I|ne manager at that tlme "'ent an
emall 1o Mr Cordo pled to ‘the. Clalmant The emall records‘that Ms Correia ‘had. Just
spoken W|th the “Claim: ' ' vh urrently off work nd.'had
outstandmg papen/vork and cllen appomtmet d - een cancelled "M ‘Corrreia
recorded that the" Cla|mant after they ‘had’ discussions together had:‘agree ;toprowde
‘some cover to: the young person serwce at CambenNeII in:Ms MacPherson 's. abserice.
She’ stated that Mercy (the Clalmant) could be based at CambenNell two days a week to
help out o : :

101~ The ema|I shows therefore that the Cla ‘ant s cover was _|n|t|ally mtended to be a
:short-term arrangement to cover absence on M _ MacPh: ' »

-102 - In fact however Ms MacPherson left the Respondents employment at the end of
March 2014: o ‘ : e o

103 - Recruitment to Ms MacPhersons post took Ionger than the Respondent had
or|g|nally enwsaged : ' -. _

104 On 18 March 203 4 ;{.Ms Mountfort (who in _March 2014 replaced Ms Ms Correla as

the Clalmant sline manager) wrote an email to. the -.Clalmant In the. email she stated that
enn_/ell fol around six.moriths; and that they
a Iong process N

she expected the Clalmant to work ‘at Cal
were recrultlng for_a young s persons worker'.but hat» |t w'

105 .
2015 that a replacement for Ms MacPherson commenced employment at the CambenNeII
Haven. The Claimant contlnued to prowde some; cover for the. absent post’ (exactly ‘how
much was prowded by. her and- how ‘much by others is dlsputed between the. parties) until
around mid-February 2015, by WhICh trme the Clalmant had carned out a handover with
the Lnnnmmn post halder . ‘ :

‘106 In paragraph 30 of hIS closmg submlssmns Mr Otchle submltted that the
reqwrement by the Respondent for the Clalmant to work both at. the Whltechapel and
Camberwell sites for the period of time in question was a “blatant breach of her contract of
employment The Tribunal does not agree with this subm|SS|on -Paragraph 8 of the
further |nformat|on secfion of the Claimant’s jOb descnptlon states “the post holder may be
requwed to undertake dutles at any Iocatlon W|th|n the Trust, in order to meet service
needs . Thrs clause in the Trlbunal S expenence is not uncommon

107 The heart of this series of allegations concerns the extent of the Claimant's
workload during the time that she was workmg both at the Whitechapel and Camberwell
sites; and what steps the Clalmants managers took to support her with managing her
caseload.

108 The Claimant's allegations concerning her workload are made more difficult for the
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Tribunal: to. reach findings on- because of the lack-of specifics in-the: Claimant's: own
evidence. Her amended partrculars of claim set out the allegation referred to above at
paragraphs 9. (|) (xr) but give no. specrflcs beyond the assertlons above

_109' A In paragraph 19 of the Clalmants wrtness statement she made a passrng_»

£mtnmim o 23 aom s e s o o P PR 1]

o i ML

lclclunbc 10 uavulg' ai UAbUbeVd vwiurmuau bUL gdve "NOo - Speull(..b Umér.'-_tnan that -
generahsed reference the Clalmant appeared to grve no peC|f, _“;detarls of_h ,workload :

'1]1'1,.'5 Th
" Clalmantv havrng a: hrgh work Ioad or feellng stressed because of . her
workload and, less than.are suggested in. the allegations ¢ontained in
paragraph 9 of the amended partlculars of clarm

18"
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111.6  Where there were references to the Claimant stating that she had a high
workload or feeling stressed, the contemporaneous meeting notes of Ms
Mountfort also refer to action .points on her part to address these
concerns. When the Claimant raised a concemn, it was not: |gnored by Ms
Mountfort but some actlon pomt listed specmcally to address.it. - :

111.7 Nor has the Clalmant provnded convmcmg evidence that her workload-was
excessive over a- proIonged period of time. It is true:that"it took
approxrmately a.year for Ms MacPherson's post to be replaced and this
did"have an-impact on.the. Clalmant who.was at least in- part responsible

j"prowdmg cover for her.. The extensive documentatron shows, however,
that there were also: .steps. taken -to- provrde addltronal support to-the
Clalmant for deahng W|th her Whltechapel workload -and that she was
both - given- -administrative.- and - other . support in dealrng -with - the
Camberwell .workload and. other mdrvrduals also:had. some- responsrblhty.
for Ms. MacPherson S workload The evrdence provrded to the Tnbunal by
greater than those of the other advocates appeared plau3|ble and
convincing; as was. Mr Cordon’s evrdence that, from time .to time, the
Young Persons. Advocates at the other Havens covered work at other
venues

1118 Ms Mountfort'{herself was heav'll.y impacted b'y';l‘vl:s MacPherson’s absence
and the demands of taking on a new role, working many weekends herself
. above-and beyond the hour she would. normally be expected to work

112 As regards the specrflcs .,o,f_--the Clal_mants allegatIOns.,‘ our _-flnd-lngsw_er,e as
follows. ' -

113 . The Tribunal was provided with no- evidence.(other than the bare assertion in the
amended particulars of claim) that the Claimant-warned-Mr Cordon-on-3 January 2014
that her heavy workload increased the:risk -that clients might slip through. the net. Mr
Cordon recollects having some discussions with her about covering some of Ms
MacPherson’s duties, around January 2014, but not of any such specific reference to

e |
HOROY

114 It is correct that on 3- March 2014, when Ms Mountfort - met the Claimant for the
first time, the Claimant was tearful and talked to her about feeling stressed. At that stage
Ms Mountfort was not the Claimant’s.line. manager. We made no finding as to whether or
not the Clalmant referred to feeling stressed because of her workload after this passage of
time — it was a brief conversation that took place over five years before this hearing.

115 Ms Mountfort's meeting notes for her meeting with the Claimant on 7 April make a
reference to what the Claimant's caseload was and brief reference to there being too
many, but no reference to any resulting risks. It is unclear what the Claimant refers to for
8 April — there are one-to-one notes for a meeting on 17 April where there was a reference
to discussing workload levels but no reference to the Claimant feeling stressed about this
and there was a reference to “admin staff supporting Mercy really well in her work”. - The
notes for their meeting on 28 April refer to the Claimant being on top of work. The
reference to discussing workioads levels and the words “four or five” were explained by
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Ms Mountfort as being at the scale of up to ten, so indicating that workloads were not
excessive at that point. -

116 The one-o-one. meeting on 12° June 2014, Ms Mountfort recorded that the
Claimant had- put her stress level as“6/7" (out of 10) and descrlbrng this to “too many
iedious’ tasks”. The Claimant's caseioad appeared io have been: iower at thai point, -
recording; the Camberwell caseload for the Clalmant as bemg less than 10-and more than
10 at Wh|techapel : - - S

117" In the Respondents extensrve documentahon (thls was a very well documented
case) there is no‘ reference: to'the Claimant meetrng Ms Mountfort 'on-15 July, nor was
there‘any’ record of'any emall from the Clalmant to the Respondent The Claimant and Ms
Mountfort had-a one-te -one meetlng on 16 July 2014 WhICh does not record any partrcular
concerns. of: the;;_' imant; e

failing: to - attend
|mportant that th N
__'scrutlmsed &

Sharon
119 As regar -.
the: Clalmant’s ling: man .;;She recollects one conversatlon if wh|ch the Clalmant'

»complarned of havrng a: hlgh orkload and Ms Rajanlkanth emarled the Clalmants lrne..;
manageraboutthrs Sl el 3

120 The conversatron the Clalmant had wrth Ms Rajanlkanth appears to have been in:
November 2014*-?."'as the ‘email’ in¥ question. was’ dated 5 November 2014 from Ms
Rajamkanth to th Clalman ,dl'_copled to Ms Mountfort T o

121 Ms Mountfor_t‘s _meetmg notes on 10 November 2014 refer 10.! workload concerns )
and’ "unable to. keep up-with demands: of cases.: Explored ideas. of Saf or Sukhmeet:
assrstlng (thrs “being - a: reference to- Ms. Singh; the - Asian persons advocate at

Whrtechapel and to the young person s advocate at the Paddmgton srte) R

'122 On 12 November 2014 a meetrng took place between the Clarmant Ms Mountfort
-and:Dr. AJayr at- Wthh an Fction plan was. prepared for- addressmg the concerns: ralsed by
the Claimant: and: the Clarmants ‘managers also had “concerns about the Claimant's
organlsatlon and paperwork

4123 " There was: -ajoint: meetrng on-12. November 2014 and also. an:email -from- the
Clarmant to Ms Mountfort and others

124 The Clarmant was off work sick between 4 December 2014 and 23 January 2015.
The reasons grven for srckness absence on her srck certlflcates were stress related
problem and mrgralnes o
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125  The Tribunal was also referred to an Occupational” Health report- obtained in
November 2014. Although the report makes reference to the Claimant flndrng coverlng
what she described as two:full-time roles as mcreasrngly difficult, there was-also'a cross.in
a box.at:the top of the report. statlng that the employee- |nd|cated a health. problem that
was likely to be; unrelated to-work: The: Tnbunal takes:this to be: drfflcultles the Claimant
was experrencmg after the break: . upr -of .-her: - marnage and |n makmg chlldcare
arrangements to WhICh we. have referred earller above A SR

126 The Cla|mant followed up her meetlngs W|th an emall to Ms Mountfort and others
on-12 November 2014." Amongst the .issues raised . by her were several references to
having too: high a' workload: . At the end of -her: email she .referred to’ wntmg the email
because she: felt that she . had mentroned her workload several trmes and that the ‘issue
had not been addressed e PR PR TR N TIPS

127 . In response to the. Clalmant’s ema|I Ms Mountfort arranged a meeting with her. and
Dr Ajay| to discuss the workload..'She sént.an: emarl to the Clarmant later on 12 November
2014 wrth an act n'Irst in res'ponse to the concerns - L AR AN

-1 28

VOn 10v_}Nove ber Ms Mountfort and ‘e Clalmant had a one-to one meetrng to
vfollow up the _ - IR

»Ialma s- concerns about her workload

another caseworker reviewed the Claimant's
Clarmant was off work SICk at the end of 201 '

closed There are also new , ! .

necessary entrles for From Ms Mountforts perspectwe thls Ieft the Clarmant wrth a
feeling of being ovenNhelmed “The' Trlbunal accepts Ms Mountforts evrdence on thls
point. The documentation to WhICh the Tribunal has been referred shows that other

individuals, in addrtron fo Ms WMountfort, considered the Claimant to have poor
organrsatlonal skrlls ‘Nor, from the rnformatlon With ‘which the Tribunal was provided, did
the Clarmant appear to have heavrer case load than the other two young persons
advocates ~

131 The Tast allegatlon in paragraph 9 of the amended particulars of clarm concernlng
excessive workload refers to an email of the Claimant on 17 May 2015. The Tribunal was
not taken to any such document- we were taken to documents’ referring to one-to-one
meetings between the Claimant and Ms Mountfort on 13 and 19 May, but neither make

any reference to the Claimant complaining of overwork.

132 The Tribunal turns, next, to the allegatlons in paragraph 9 of the re-amended
part|culars of claim concerning CRB checks, risk assessment proformas and safeguarding
information and failures. Paragraph 10 of the Claimant’s re-amended particulars of claim
also make reference to this, although again, there is little detail in the Claimant’s witness
statement as to specifics. The terms “CRB” and “DBS” appeared to have been used
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rnterchangeably by the partles

133 At a one-to one meetrng between Ms Mountfort and the Claimant on. 4 February*
2015 reference: is »made to whether a CRB check: needed ‘to be done and’ that " the

.Clalmants CRB ha' ' explred in: March 2013 There was’ an actlon list:that the: Clalmant‘
“wouid: ciarify: whethe ‘heeded o be dorie. Paragraph. (i) ¢ the ré:amended particulars
of-claim, where the Clalmant refers o drsclosmg the: mforma on about her €RB check on

6. February 2014; appears, therefore; to be the: wrong; date; At any rate, the Claimant: did”
'not glve detalls inher wrtness statement as to: who she spoke to or wrote to, on. that date .

‘138 On 18 August 2015 the Clalmant sent an emall to Ms Mountfort maklng a number
of complalnts One of "‘these 'was a complarnt th‘atf’ Ms Slnghz ’was' refusmg ““to follow
_through wrth compIetlng_f,"safeguardlng tasks :and the puts the il ny box: for me: to
complete “This. formed.a number of complalnts agalnst Ms Slng whlchf_are better dealt
fwrth Iater ln ourflndlngs of faCI concernlng lssue 15: 3 O I -

.2_2‘ .
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139" It is unclear what issue 10(jii): refers to, that on 6 June 2016 the Claimant
dlsclosed to the .Respondent her:concern about closrng cases when it was unsafe to do
S0: The Clarmant’s witness statement did ‘not refer to this: ™ The Tribunal-was provrded‘
with-no. documentary ewdence specrflcally for th|s |ssue There was ‘no cross-examlnatlon
‘onthematter k. SEE 4 _ D ey Mo R S

; Allegatlons -of - relrglous dlscr/mlnatlon harassment (no Ionger pursued as race
‘dlscrlmmatlon harassment) R :

Issue 4. 2 unspec:/fled date(s) Ms Smgh would put stones or charms in a Ilne on her desk
saymg there was, negatlve energy ln the shared offrce one sard regardmg the Clalmants
Chrlst/amty o e _ . _

_recorded_,,n t-,e_,st of-fa.ctrons No refe"ence was: made se far as the Tnbunal |s aware |n
subsequent .one-to:o e-_meetlngs of .the. CIarmant havrng drscussed the issue W|th Ms
Slngh nor of her:.c‘ tlnumg to complarn aboutthe matter ' e

142 The next "reference to thls |ss.ue-.iforms part of a wntten complalnt from the
_Clalmant about:various ‘matters concerning - Ms: Singh; and was dated: 18 August:2015.
This émail came after Ms Smgh had reported to Ms Mountfort that the- Clalmant had hita

patient and appears to be part of the Clalmant s responses to Ms Singh's reporting of the
incident. : . g e e

143 Ms Srnghs evrdence was: that on one occasion, she -had printed: in English.-a
sanskrit prayér that she-had been sent ‘She denied" ever ‘having printed “spells” and
stated that she "was “not: a 'wiccan:: - The Tnbunal found Ms Singh's. evidence more
convincing than that of the Claimant's on the issue: Even on the Claimant's own written
complaint she refersto being “alerted about the spells by a few members: of staff* rather
than stating that she had ever seen them herself. If the matter had been more than an
isolated incident, and if the Claimant had truly been upset about it, it appears likely that
she would have complained about it in other one-to-one meetings. By then her
relationship with-Ms:Singh had deteriorated: Additionally, the impression given by the
timing of the complaint made in the Claimant’s letter of 18 August 2015 was of attempting
to hit back at Ms Singh, when fearing that her own job was at risk after Ms Singh had
reported her as to an allegation of hitting a patient; and the Claimant was probably
exaggerating in order to hit out harder.
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144 Ms Mountfort's notes of.a one-to one meeting with the: Clalmant of- 13 May. 2015
record her sendlng the. Claimant an . emall in_which- reference ‘was; made to: “Saf’s
chantlng ‘and,.under actions; “Mercy o speak dlrectly to. Saf :rer usmg headphones
This, the Tnbunal finds; is probably a: reference to:Ms: Slngh occasnonally singing:to. music

that she was: playlng on: her CD player -and that the music was- sometlmes classicalmusic
"v-_nrnh-_:l-\lu dAid rnnntl\l; o

IUUUUI‘Y A Hul

nA atimm rmiein Af fa: enlrl'l'ugl I’\‘:"’IIFQ r\r-r":cu'\n':\"\l Ma. S !
cunu ounnuunluo ANUSIC Qi@ Spinituar DAt Sy o Glasilnaay via Sangn

sing: along wuth sp|r|tual music, -or “chant”, The two-verbal complal” s were:a symptom-of :
the: fnendshlp between- the. Claumant and Ms- Slngh souring. . It |s.I|ker that : until the‘,
relatlonshlp soured the Clalmant herself would occasuonally request that Ms-;Slngh would

148 The Clalma” 'S wrltten complamts made no reference to the chantlng, or. spells or- -
crystals havmg any relatlonshlp tothe Clalmant’s rellglon ‘She complalned of the: playlng
of'a-CD.and- chantlng belng dlstractlng The nature of Ms' Slngh S° rellglon or bellefs was
not explored dunng Cross: examlnatlon of her and therefore -'w_e fmd them to be as stated

she was splntual than rellglous
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149  .Inthe Claimant’s witness statement, in contrast, she made: many complalnts about
MsSingh’s attitude to the Claimant’s relrglon For’ example she stated-that Ms Sirigh was
very hostile to the fact that she’ (the Clalmant) ‘is Christian;’ dlsparaged her religion and
vilified her for praying; ‘and: that she would:put charms to protect herself from Her prayers.
The, Trl_b_unal finds the: contrast in. how the: Claimant. describe s;_these complalnts as
srgnlfrcant ‘and done to seek to bolster her complalnts of rellglous"’ iscrimination. We:do
not. believe; .or. fmd that Ms Slngh did- portray ‘any ‘such’ hostrlrty to the Clalmants
Chnstranlty, and that Ms Slngh s account that she once told the Clarmant that the crystals
would help with- negatlve and . heavy energy to be more plau5|ble than the Claimant's
account. In.other words, ‘she. was makmg a general comment to do wrth the stresses of

the jOb rather than about the Clarmant

150 - When cross examrned Ms Slngh referred to playlng a vanety of musnc and that
her chantlng was a srlent mternal process o

Sp ~ts of therr ways of workrng rrrrtated each other whereas prewously
they had not- they both complaln for example m thelr'?

herself from the_ 'almant by smg __,otherofflce when sh»__. could o T

162 The rssue of whether the Clarmants oral complalnts to Ms Mountford about
photocopylng spells and chantlng amounted to protected acts |s dlsputed between the
partles ' _

Issue 1 5 1 - Ms S/ngh accusmg the Cla/mant of assault/ng a servrce user on 19 June
2015, by embellrshrng the facts wh/ch she knew amounted to a mrnor consensua/ touching
causing no pain’ ‘

Issue 15.2 — the. Respondent instigated and conducted full drscrpl/nary proceedings
against. the Cla/mant placmg her at nsk of drsmrssal ’

Issue 15.6 — on or around 25 February 2016, Mr Cordon r‘eduiring her to complete a
performance managemen_t procedure

153 On 19.June 2015 Ms Mountfort was told by Ms Singh that, earlier that afternoon,
the Claimant had struck a patient. She asked Ms Singh to put down what she had
observed in writing and provided to her by the end of the day.

154 Ms Singh provided a witness statement as to the incident. Included in her witness
statement were the following points:

154.1 The Claimant’s client was in the waiting area, waiting to be seen by the
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Claimant (Ms Singh.was. due. to have clinical: supervision: at 2.00pm; :so
there was an issue as.to where she should see the supervrsor and where
the Clalmant should see her clrent)

1..5'4».2-‘ The Clalmant approached the chent who was srttrng down and saldi “what

154.3" She saw the. Clalmant holdlng an A4 dlary and W|th':a swrft movement lift
.the drary over her head holdlng |t wnth both hands-"-: as she smashed it

159 n- paragraph 39 of the-CIarmants W|tness" ‘statement .sh
“contlnued worklng'-(an_d seeklng patlents ' Thls statement__ |s__an example of some:

i ( was stopped frol ing patlents although she y
- stated that it was’ one month or-two
fact, Mi Cordon’s evidence.that, from the. Monday, he was. prevented from seeing- patients.
face-to-face from:the next worklng day after the: incident was far more: convincing; and: the
Clalmant herself, ina statement she wrote: not Iong after the. InC|dent referred to- not being

able to see the chent agarn because of the allegations agalnst her

26
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160 - In August 2015 Ms Delaforce produced her investigation: report. Her
recommendation was that the matter should be considered at .a. dlsc1pl|nary heanng
Included in her report were the following points:

160.1  When (the Claimant) was asked by her whether what she had done would
be seen asa phyS|cal assault she replled that |t could be seen as assault

160.2. It was clear that the Clalmant had made physrcal contact with the client's
knee although she stated that she did not believe it was an assault.

160.3 When challenged about her behavuour of hrttmg a cllent with a- book the
Claimant‘was’ overheard by two W|tnesses to say. “so what” which ‘could
|nd |cate that there was no regret or reflectlon on her part for her actlons

160.4 She dld not appear to have reflected on her actlons as her behawour and
o boundanes to her cllents seemed rather blurred and unenforced

161 The Clalmant also d|d her own statement in Wthh she stated that she attacked
her cllent’s knee wrth a book that the client. had, giggled and she had informed the client
that she - “should not. be naughty” She. stated that she. had been unable to contact:the
client due to the, allegatlon made.. agamst her The- Clalmants statément confirmed that
there was a. dlsagreement between her.and Ms. Slngh as to whether she had hit the client.
with force as per Ms Singh's account or merely tapped her on the knee as was the
Claimant's account.

162 . Mr Cordon also asked Dr Ajayi to. contact the service user about the incident. . The
service .user supported the Claimant's. account -of .the. event. In.part of his wrtness
statement Mr.Cordon stated that-the. Clalmant had relied.heavily on the fact that the client
dld not complaln -about the mmdent and-that he: did. .considerthis. He. went on.to state that
it was common for V|ct|ms in their line of- work-to accept whatever treatment they receive;
and that they tend to feel responsible :and blame themselves. for things. that. might.have
happened to them. The Tribunal does not have the expertise to determine whether or not
this is the case; and Mr Cordon was not an expert witness.

163 The Respondent, as one would expect, has a disciplinary policy. Amongst the
actions listed under the policy as amounting to gross misconduct are any form of assault
upon a patient, member of the public or fellow employee.

164  Mr Cordon wrote to the Claimant to-require her.to attend a disciplinary hearing:to
consider the allegation that on 19 June 2015 she had physically assaulted a Haven client
using her diary. She was advised that, if substantiated, these allegations may constitute
gross misconduct and result in disciplinary action being taken against her, up to and
including dismissal..

165 ~ The disciplinary hearing started on 12 February 2016, with the Claimant not in
attendance; and was reconvened on 18 February 2016, with the Claimant in attendance
together with her trade union representative.

166 In the course of the disciplinary hearing Mr Cordon asked the Claimant whether
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Saf (Ms Slngh) should not have reported the mcrdent and the. Claimant accepted that
reporting the: incident was the right thing to do. Later.one she accepted that she should not
have made physlcal contact, although she also stated that the incident had:been
exaggerated by Ms Slngh

k
1}

The

(‘l)

'Ib/ The: ualmams traoe unnon re‘presemauve, in summing up; stated that -
Clalmant on reflection, saw that what she had done’ could be deemed as an assault.
Clalmant herself stated that in hlndsrght she wouId report |t

168 The outcome of the dlsc1pI|nary hearlng was that Mr Cordon deC|ded to glve her a‘

g o understand how
% serlous mlsconduct] ‘

171 D|d Ms Slngh embelllsh the facts’7 The Trlbuna : _lnds that the truth probably lay
somewhere between' the- Clalmants account of the* mcrdent bemg a light tap; and*Ms
Singh's; account of considerable force’ causing the. client to ‘scream. 'If she had screamed

*as there were |ndIV|duaIs nearby, theyswould probably have heard e -

'172 8 Equally, the Clalmant probably underplayed the mmdent by descnblng |t as no

more" than a Ilght tap. The demonstratlon she gave at the d|sc1p||nary hearing, ‘raising- a
‘piece of paper provided to-her: by Mr Cordon to her chest wrth both hands and bnnglng |t“"
-down reasonably swnftly suggest. that rt was more than a- tap :

173 In so far as Ms Singh did embelllsh the mmdent why did she do this?
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174 «The Tribunal finds that, to the extent Ms Singh embelllshed the incident; this was
due to the breakdown of her relat|onsh|p with the Claimant, which had nothrng whatsoever
to-do with’ ‘the. Clalmant s.colour of racial or ethnic origins:: The Cla|mant when giving her
written statement of the aceount, referred to having moved: offlces a few days before
incident because of feeling uncomfortable in' the shared - space 'Earlier.in our findings of
fact the Tribunal: has-referred: to. complalnts_ the. Clalmant had ‘made- verbally to Ms
-Mountfort about Ms. Smgh and: thls being: ,lcatrve of a. sounng |n thelr relatlonshrps wheén
they had prevnously had a close frlendshlp‘ ' D

;175 , The Cla”"v_ant had . the same- colour and racral Ol'lgll"lS when she and Ms Singh
were - close friends - as: when the| "endshrp has soured The Clalmant herself, -as
‘|nd|cated by us, made numerous complalnts agalnst Ms. Smgh These equally, were a
symptom'—Of‘ the ’sounng of their frlendshlp, with Ms: Smgh havrng;_, _the same: colour and
ci S b "h|,lst the two of them wert o 1 |ends and when the: ;were not

176‘ ' The Clalmant has frequently._’a___. fted’ that the Respondent and Mr. Cordon and
Ms Mountfort in. p" Jlar, we get 'c_l___-fof her" ’ e.,!?f the d|SC|pI|nary

178 To an extent however ltems _h|ghI|ghted |n the condltlons attached to the
Claimant’s. f|nal written warning went, beyond those that followed from the incident ltself
-Mr Cordon requwedi,tthe Claimant '’ to demonstrate aII other_‘“’”erformance management
'procedures such-as absence management'; and an ab|l|ty to demonstrate management of
client case lists and case - closure These' exceeded the scope of the dlscrplrnary
allegatlons agarnst the Clarmant and conflated Iong standlng performance |ssues that
a: further letter o the Clalmant before the: reconvenlng “of- the d|s0|pl|nary hearlng fo, have
notified the - Claimant ' that he would also be. conS|denng the -wider concerns- at'the
disciplinary hearing. The intention .of Mr- Cordon, however, does™ not suggest any
unfavourable ‘treatment: on racial - grounds ‘He ‘wanted :the Clalmant to -address ‘the
concerns-he :and. the. Claimant's. -manager -had ‘about- her capablllty to perform certain
aspects of her job. At most;it suggests that: performance management. procedures should
have been invoked earlier, before the incident in question arose. There are: numerous
documents within the bundles of documents showing difficulties Ms Mountfort was havmg
with the:Claimant’s time recording, time off in lieu and absence recording.

Issue 15.3 — Ms :Mountfort’s failure to investigate her formal grievance dated 18 August
2015 complaints of discrimination/harassment properly or at all-

179 On 19 August 2015 the Claimant sent an email to Ms Mountfort attaching a letter
dated 18 August 2015 making complaints against Ms Singh. These included:
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1 79.1 "She often refers to other members ‘of staff who are: white as “Gora” ‘or
- “gori” and-also black males as.chocolate: boys I findthis: very. offenswe
espeC|aIIy worklng w:thln a multlcultural enwronment at the Haven'

182 f Ms l\/lountfort dlsc ssed'?t contents of the Clalma»ts Ietter at a meetlng between

"~ the two of them ori 19 August 2015 haVIng taken advice from the: Respondents Human =
Resources department as to: how fo: proceed.. The Clalmant ‘and -Ms Mountford: agreed

that Ms Mountfort would ralse the Clalmants concemns; with Ms Slngh and glve feedback
on what has taken place ;

183 On 24 August 2015 Ms Mountfort met wrth the CIalmant to complete a workplace
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stress assessment. Ms Mountfort had -not, by then, spoken with Ms Singh- about the
issues raised by the Claimant. During the meeting to complete the- Claimant’s workplace
stress assessment it was recorded that the Claimant would conSIder two’ options for her
letter; namely, informal action by Ms Mountfort with Ms Singh, or raising a ‘grievance; and
that the Claimant would let Ms Mountfort know '

184 Ms Mountfort dld dlscuss W|th Ms Slngh one of the Clalmant’s complalnts against
her, namely of chantrng out loud. and recorded thls dlscussmn in an’email to-Ms: Singh on
14 September 2015, Ms Slngh S response was that she: somet|mes had- her. CD. playlng
softly in the background but.that she.did .not chant out loud during workmg hours Ms
Mountford accepted Ms Singh was bemg honest in ‘what she said and that she had not
chanted out loud with Ms Odei in the office. Her explanat|on for this was that she had
been in the ofﬁce once when Ms Smgh was playlng music and that her recollection was
that the’ volume was low and that she could have asked her to turn rt off or down if. |t was
dlstractlng - SO :

185 On 28 September 2015 Ms Mountfort conducted a Iong term srckness absence
meetlng w:th the ‘Claimant, this meeting belng durrng the: course of the Clalmants
sickness absence between: 3. August 2015 and.14 January 2016, A transcript of the
meetlng was prowded in the bundle of documents for the Trlbunal In the course of the
meeting they discussed ‘the Clalmants complalnt about Ms Smgh There was a
discussion . about whether the Clalmant would be puttmg in a formal grievance. ‘Ms
R Mountford: stated that if she was going:; 1o putina formal grlevance she would. need to get
'dates and W|tnesses and that they could not |nvest|gate somethmg W|thout that o

186 On 27 November 2015 durlng a telephone conversatron the Clalmant stated that
the “IAPT” theraplst had told" her that her letter of concerns were enough for action to be
taken. In response Ms Mountfort reiterated that the options were. for Ms Mountfort have a
discussion and actlon plan W|th Ms' Smgh or for the: Clalmant to Taise a grlevance Ms
Mountfort reiterated that they needed dates and specifics to proceed with a grievance.

187 On 17 February 2016 Ms’ Mountfort conducted a workplace stress assessment

with the Claimant. The Clalmant ralsed the issue of bemg in conflrct ‘with Ms Smgh and

bemg worried about seeing her : again when returning t6 work. In résponse Ms’ Mountfort
——remmded—the—elalmant—that—she—wanted—her—te—fwst—spealete—petentlal—wﬁnesses—aﬂd—theﬁ——

provide & detailed grievance which could then be mvestlgated under the Trust grievance

policy. In response the Claimant stated that she had spokén to two potential witnesses

out of three or four.

188 ~ The Claimant's complaints against Ms' Singh had therefore, by the time the
Claimant returned from sickness absence on 23 January 2015, remained in a kind of
limbo for about five months. On 29 February 2016, following a meeting with the Claimant
earlier that day, Ms Mountfort sent an email to the Claimant referring to the Claimant's
desire to raise a grievance and agreeing that she would submit that within two weeks (by
15 March) so that it could be actioned.

189 The Claimant did not comply with the deadline. On 20 March 2016 she, however,
submitted a formal grievance (or further grievance, the parties being in dispute as to
whether the Claimant’s letter dated 18 August 2015 was a formal grievance).
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Alssue 15. 4 = on or about: 28 January 2016 Ms Mountfort termmatmg her four week
'phased return prematurely and without prior consultation

190’ ‘This issue can be dealt With'relatiVer;shOrt-ly.“ i

191 Ata meetlng on 3 December 2015, when dISC ssmg arrangements for when' the
Clalmant would _return‘ tovwork from a slokness absence'f_"Ms Mountfort and the Clalmant

'197 By the tlme of the Cla|mants resngnatnon on 20 June 2016 Mr Cordon had not
appomted an. mvestlgator to- |nvest|gate the Clarmants grlevance He gave varlous
explanatlons forth|s partlcularly gapho ot e e R , .

19741 Dlscussmns Mr Cordon had WIth HR about whether he: would be the'
approprlate person to whom the mvestlgatlon report should be submltted

197.2 That the Claimant had’told a- number of people about her grlevance and
the d|SC|pI|nary heanng and that. this had affected: Ms: Singh, so that it was
lmportant to ensure that-Ms: Slngh was mformed about thls and-that Ms
Singh’ was on' extended leave. -
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197.3 HR advised Mr Cordon' that- the individual he had |n|t|ally approached
mrght not be appropriate as her level of senlonty would cause difficulty in
getting-an offrcer at a. hlgher level to. consrder any appeal the Clalmant
mrght make R e . Dol

197.4 He dld not consrder the matter to be an urgent pnonty wrthln h|s overall list
of responsrblhtres C

1 975 "‘He had met;.,the Clalmant and updated her-on these matters (he d|d not do
so in writing-and, as he dld not state that he had updated her more than
once the Trrbunal assumes that it was once only)

197.6 - Dunng flrst two 'eeks in: May Ms Mountfort was on annual Ieave and
hes wanted Ms."Mountfort to inform: Ms: Srngh abouit the : ‘grievarce (the
.- Tribunal-takes® ,|s.to mean: that: by then Ms S‘lngh-had returned to work

but Ms Mountfort was not avarlable to speak Wlth her) : SR

197.7 It had taken the Clarmant 8 months to submlt thrs gnevance and the
allegatlons wrthln |t were hlstorlc

198 In fact, the Clarman --s grrevance agalnst Ms Slngh was never mvestrgated by the
.Respondent an lssue we return to Iater below . :

Issue 1 5.8~ on’ rf}around 24 Aprll 201 6 Mr Cordon refused the Clalmants request to
reduce herhours S EOR R R S

199 On 13 April 2016 the Clalmant sent an emall to Ms Mountfort asking to reduce her
hours from-5. OOpm down to 4 OOpm due to childcare.. The Claimanit's contractual hours
had changed from 37 5 to 32 hours when she returned to work m about January 2016

200 Ms Mountfort dlscussed the Clalmants request of Mr Cordon They both had
concerns about the Clalmant’s request to reduce her hours. At a line ‘management
meetlng on21 Apr|I 2016 she notified the Claimant that she and Mr Cordon had dlscussed

————the—request—and—_had-eeneems-abeut—reduemg—he -hours—W-Go

concerns were:

200.1 The Claimant.would not be at this service at appropriate times at an
|mportant wmdow of opportunrty for any of her clients who were at school
or coIIege students

200.2 The request would result in a further reduction in young person’s advocate
capacity and would require backfilling.

200.3 Mr Cordon was aware of previous reduced hours:and flexible working
requests that had been agreed together with the Claimant having made
late TOIL requests, making TOIL requests assumed by her to be allowed
but not properly authorised, a sickness absence record leading her to be
subject to the Trust's sickness absence management, lateness in arriving
at work and times when she had texted in to say that she would not be in,
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“often due:to childcare.issues-.'-. nt|

201" .The: C|a|mant was cross-examlned that the reasons glven to her that she: would
not. be in the service- at appropnate times, the reductlon in capamty ‘would require ‘back
filling and a prev10us reductlon |n hours had been agreed were Iegltlmate factors and the.

‘Issue 1 5 9 on or around 1 6 May 201 6 Ms Mountford puttmg undue pressure on her to
"see a patlent presentmg w:th psychlatrlc symptoms' hlch was beyond the Clalmant S Ievel _-

of expertrse

Ms Mountfort th, 'Clalmants Ilne manager Mr Cordon was-implement the capabllnty"
fe'spondents informal’ capabrl_ rocedures. " His 'ex ectation was:for
the process to -be completed successfully within: four_"‘eeks, S arting, - He set a: series of .

-_ob]ectlves The:. capablllty procedure at that stage was an tnformal stage of ‘the
'Respondentscapabrllty-.procedures o e

1206 Mr Cordon had varlous' meetlngs W|th the‘CIalmant':to d|scuss progress on ‘the

‘performance objectlves that ‘he had set her WhICh reqmred the Clalmant to provide
’evndenoe that she had met the objectlves :
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207 From Mr Cordon’s perspective, the Claimant was failing to prowde the necessary
evidence of meeting the necessary performance standards He was due to meet the
Clalmant on 27 May 2016 to discuss the. plan. * ' TP o

208 The Clalmant falled to attend: the meeting. She d|d not contact Mr Cordon drrectly
to notlfy him that- he ‘wished . to rearrange the- meetlng Instead ‘she dlrected another
member of staff to do so Her explanatlon was that an urgent appomtment had ansen

'209 : '-5-“Mr Cordon was |rr|tat 'd wnth the Clalmant over the- manner of er ¢ cellatlon of
the meetmg It had: already ibeen rescheduled more:than- once, with the C lmant having
rearranged it. He 'was. |rr|tated that the Claimant: did-not contact him: drrectly‘\ and that-he
was ‘not" contacted by her- as: soon. as ‘the problem ‘had-arisen. - He sent: her-an ema|I
~stat|ng that he had demded to- make h|s assessment about the mformal capablllty plan on
the baSIS of the lnformatlon he had ' ~ AR .

Mr_‘Cordon demded to place the Clalmant on a formal capablllty plan an_dgave the
nant a detailed’ explanatlon for this.. He referred to-nume i _
laimant had given no, or- only partlal evidence. - Th *iT*rlbunal was: 'ta’ken to. the
ntation in quest|on WhICh lndeed shows that the Clalmant had not provnded the
ewdenc' equnred et her T T e et B i :

Avls"_v_ e 15:1 2“ '-on ‘o around 1 4 January 201 6 Ms / ountfort threatened the Clalmant wn‘h
;drscr Imar tlon _because she decllned 'to attend a mee_tmg and/or close ases when lt

211 Ms Mountfort was due to. have a;superwsm ”etlng WIth the Cla|mant on 13
June: 2016. - “The Clalmant cancelled the: ‘meeting: whll S Mountfort ‘was’ travelllng to
meet her. ‘In the ¢ourse of her email the Claimant: set conditions on ‘the meetlng with Ms
Mountfort namely, .elther to ‘audio record the line- management meetlngs, have’ a member
of staff present or ha e'a member of the cllnlcal team closed her cases on: :

212 Ms Mountfort telephoned the Respondents HR Department for adwce The
advnce she received was that the options. were, inappropriate .and ' if she wanted any
inaccuracies to be corrected, to ask-her to'do so. Ms Mountfort was also advised by HR

that it'was a requirement-to meet with:the line | manager -and-failure to do-so could resuiltin
disciplinary action. The Claimant's- jOb description. contained a requnrement for her to
attend regular line management meetings.

213 - On.14.June 2016 Ms Mountfort.sent an email to the Claimant summarising the
advice she had received from Human Resources.

214  As regards the Claimant’s allegatlon that she was being forced to closed cases
mappropnately, the Clalmant’s evidence on this, such as it was, was unconvincing. The
nature of the service involved a turnover of cliénts so that it was lmportant to close cases
when the service being offered had been prowded and to open cases as soon-as new
clients came under the Claimant's care. Ms Mountfort’s evidence that the Claimant was
weak on these aspects of her jOb was convincing and supported by documentation to
which the Tribunal’s attention was drawn.
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The- Clalmant resrgnatlon

215 The Clalmant attended a Irne management meetlng W|th Ms Mountfort on- 20 June
2016 She brought W|th her a Ietter grvrng notlce to reS|gn from her posmon wrth 8 weeks

Hudsons mvestrgatlon, nd ‘st
[terms of reference dld»_'no

'resrgned and she makes no complalnts about Ms Hudson s'hanzdhng of her gnevanees
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Ms Wallbank was not a witness and there was little cross examination on the-:.issue.

223 -~ Ms Hudson mvestlgated the Claimant's grlevance and whiilst she: found that there
were ‘some aspects of - management that could have been handled better she d|d not
uphold the gnevances ‘ o .

Tinte ,L"mits. Issues
224 -T:he'- Claimant's "ekplanatl'o_n f_or-,‘not submlttlng her claim earfl_iie'r was as follows -

225  Although she had been a trade union member, of Umson from 2012 they did not
have enough staff L RN P

226 The Claimant stated that she did not know about Employment Tribunal time limits
l_and that she knew nothmg about Employment Tnbunals -She; left the matter. to Mr Wood
who wa _he_trade union: person (from Unlte) that she was seelng and relymg on

'227 The Clalmant was cross—examlned about her brother who was- present at thls_
Employment Tribunal at the otutset' of this - heanng, ‘being ‘a- solumtor The Clalmant
responded that although he isa so_l|c1tor he practlces in crlmlnal law.. -

;Overall assessment of the ewdence Ex '

_ _From all the evrdence heard- by the Trlbun nd the mult|pIIC|ty of |ssue we »-have
-been requiréed to” consider- (some listed: dlrectly on‘the attached list of issties; some" only
through cross referencing to’ the Claimant’s re-amended partlculars of claim our findings
are as follows.

229' --Both® Ms Mountfort and Mr Cordon had an' |mpressrve grasp of detall and had
clearly, put |n “a lot-of work |n readlng the extenswe documentatlon |n the case Thelr'
ewdence on the whole was |mpresswe ' :

230  There was a considerable amount of evidence to sugg'est that the Claimant was

difficult to manage She had fallouts with numerous colleagues and with. managers more
senior ‘to her. *In “addition to the complalnts agalnst Ms Slngh Ms Mountfort and-Mr
Cordon that formed the subject’ ‘matter of these proceedings, she also made a complaint
against Ms Rajanikanth, although she did not co-operate in seeklng to address or resolve
it. “Ms Mouintfort;in her witness-statemient also referred to conflicts the Claimant had-with
Ms Smlth -an Interim Service Dellvery Manager in post ‘whilst Ms Rajamkanth was ‘on
matermty leave; ‘and with Ms' ‘Sawhney, a- young person’s advocate at theé Haven
Paddington:.*Theré are numerous references to the Claimant failing'to comply properly
with:procedures for recording of time off in lieu, notification of absences, taking time off at
short notice'and other ordinary requirements of the Respondent’s employees. " There was
convincing evidence to support Ms Mountfort's references to the Claimant belng weak on
her organisational skills. It was also noteworthy that, despite the numerouis (unjustified)
allegations of race discrimination made against her by the Claimant, she was able to give
a balanced picture of the Claimant’'s strengths as well as her weaknesses (as per her
response to the question from the judge about the Claimant's strengths).
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231. . As regards Mr Cordon s ewdence there were tlmes When his responses appeared
a Ilttle patronlsmg, such.as, for example, numerous occasrons when he told the Tribunal
that thls part.of:his evrdence was important = we are an: expe 'enced =Emp|oyment Tribunal
and: well capable" of- Ilstenlng to withess: evrdence and |d|ng er;.ourselves what-is
|mportant Nevertheless apart from h|s delay in gettlng an |nvest|gator appomted for the

Clavmants ; record -3't|rnekeep|ng; f‘»notrfrcatlen. of ;f-absences

'238 The Tnbunal -=appvecrates thatthe Responden-- _‘,;_’general and Mr Cordon in
partlcular had- many pressures on their tlme Some. delay, partrcularly if accompamed by
regular updates as’ to attempts to make progress |n deallng W|th the” gnevance may well

" Case Number: 3200872/2016
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have not been unreasonable; and the Claimant herself could also have put more pressure
on as to the delay on Mr Cordon’s part.: In effect however, the mvestlgat|on of the
Claimant's grievance:had not started in the three months between' her issuing it and
resigning; in a context of a serious complamt of untawful discrimination having already
been outstandlng smce August -of the prevrous year.

239 The Respondents fallure to make any: meamngful progress in investigating the
grievance during the three months in question was, therefore, a failure to comply with the
implied term of the Claimant's contract of employment to. reasonably’ and promptly afford a
reasonable opportunity” for the: Clalmant to: obtain- redress of the gnevance she had.
Issues. 21.2 (iii)(b) 25.1 are.made out on- the Clalmant s part in respect of -her grievance
dated 20. March 2016 (alleged fallure to address her concerns and the employer must give
an employee a'reasonable opportunlty to obtain, redress in respect of a grievance).

Closing Submissions

240 ' - :Both represéntatives gave typed closrng submissions, - -supplemented by oral
submrssrons . o

241 Both representatives gave submissions on the relevant law, the flndmgs of fact the
Tribunatl was |nV|ted to make and the conclusmns we were invited to draw.

242 We do not set out the subwssnons in detall although we have read them and
listen to-them carefully and borne them in mind: ~

Conclusions
The burden of proof

243' The Tnbunal has conS|dered whether the burden of proof passes to the
Respondent in respect of the Clalmants allegatlons of race and rel|g|on or bellef
dlscnmlnatlon

247 HS rega‘rds—th'e—compl.. 5 ¢ irect criTninationth aimant 1
hypothetlcal comparators In such. cases lt may be better to conS|der d|rectly the questlon
of why the:Claimant, as she was, hamely whether or not it was: on the. prohlblted ground or
not, rather than going through the steps set out in the lgen v Wong case. Neither of the
parties’ representatives closing submissions covered reasons for why the burden of proof
shifted or did not shift. For some of the allegations, for example issue 4.1 and 4.2 (stones
and rellglous chantmg) it is questionable whether our findings of fact disclose any
detrimental treatment in order for the burden of proof provisions to require consideration.

245  The Tribunal doubts whether, apart from how the Respondent responded to the
Claimant's written complaints, or grievances and, possibly, the decision to instigate a
disciplinary investigation and proceedings, that the burden of proof shifts to the
Respondent to prove that the did not commit the discrimination contended for by the
Claimant. For examplé, although the Claimant received detrimental treatment by
receiving a final written warning, what she did to the patient was, within the Respondent'’s
disciplinary procedures, an act of gross misconduct for which the Claimant could have

39




Respondent’s workplace it was: not ona worklngr day":" B

taken place) rela o a relevant protected char eristic. IS doubtful
‘weré not of & rel|g Us nature, but felt by Ms Singh'to. dlspel negatlve ‘energy.. To the
‘extent that Ms- Slngh played rellglous musm or chanted, this may ha__e”been related to Ms
_.Singh's rellglon or belief W "'chwere as stated in our frndlngs of fact more of a. general

Case Number: 3200872/2016

" been dismissed.. We_ have however consrdered the: Respondents explanatlons for ‘the

treatment of the-Claimant for the issue in question and whether.or not we accept that there
was no unlawful dlscnmlnatlon whatsoever whether conscmus or unconsmous

Uduglllb‘fs Hd!lU, Ub‘bdu\b& lllb' WUFII(.'}II IH IVlb OIHgII b LUIII[IIU[Mfy WUUIU
be_ a ‘dlrty glrl’ by hawng a. sexual relatlonshlp wrth a black man

Issue 4:1 Ms Smgh commented that she” felt uncomfortable holdlng the: Clai ‘_ma'h"
corso’“ S

requrred under sectlon 109 EqA
Singh; - as part-“foff ‘the” frrendshlp that had
colleagues were;-present It‘was.an: Asran;

ThlS comp. |nt therefore falls It |s unnecessary, therefore to consrder' .
T 'lts_ As |t was over four. years between the mcrdent occurrlng .

an the conduct

nal found |t to have
The crystal stones

'splrltual nature than S|kh

*251 - Vlewed-o'bjectlvely, the Trlbunal does not flnd or conclude that the conduct had

erther the purpose or effect of creatrng the reqwsrte hostlle efc enwronment It was as set
out above to a large extent not unwanted conduct Although the frlendshrp between the
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Claimant and Ms:Singh soured, there was no convincing evidence of.: .any hostile
behaviour from Ms Singh towards the: Clalmant ‘The spark that lit the flames that have led
to. most.of the many. allegatlons in‘this lrtlgatlon were not the actions ‘at issues 4.1 to 4.3,
but:Ms: Singh reporting to Ms. Mountford that.the Clalmant had:- hit.a patlent and, although
the Clalmant disputed Ms Slngh s account as to how much force she had: ‘used; -she did
accept dunng the d|SC|pI|nary process that she had hlt a patlent

252 lssues 4 2-4 3 are also Ilsted (|ssues 10 12) as d|rect dlscnmmatlon because of
relrglon or bellef

253 For srmllar reasons that the Trlbunal found that Ms Srngh dld not create the
necessary hostile etc environment to the (small)}extent that the matters- aIIeged occurred
_”they dldr»nOt 'amount to detnmental treatment ither -did. they take . place because the
) - in 'her W|tness state_ 'ent and descnbed

'_'7I§8ues '?'1'3'-2@. allegatlons . of dike‘c’:t’raéé: dlscrlmlnatlonand 'viCt‘r'miSation

'Issue 1 5 1= Ms Satveera Smgh accusmg the C of assaultlng a servrce-user on 1 9 June

2015 was a wntten complalnt about many |ssu s“}co ernlng Her workplace partlcularly
about Ms Singh, lncludlng aIIegatlons of dlscrlmlnatlon and the Tnbunal agrees with the
Clalmant that it wasagnevance : IR SR :

They were not protected acts W|th|n the mea__' ig of ctron27 EqA

257 For the reasons set out in our findings of fact, to the extent that'Ms Singh did
embelllsh the facts, it had nothlng to do ‘with the Claimant’ s race or rellglon It should alsob
be borne in mind that at the dlsmpllnary heanng, ‘when asked whether reporting the
incident was the right thlng to do, the Claimant accepted that it was. The complaints of
direct dlscnmlnatlon farl

258 . As regards victimisation, the Clalmants first protected act was her written
complaint dated 18 August 2014. This was made after Ms Singh's reporting of the
incident with the service user on 19 June 2015, so the victimisation complaint must fail.
Additionally, even if the earlier oral complaints had been protected acts, Ms Singh was
unaware at the time that the Claimant had made them, so could not have treated the
Claimant detrimentally because of them. Additionally, the complaint would have failed for
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, 'performance “’”an’ 19

o how the respectlv i L
- evrdence of how a hypothehcal comparator would have been treated";.- ;The mcrdents were* "
~ different; the detall_ .

‘mmdents sent:
""complalnt'
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similar reasons as the: direct dlscnmlnatlon complalnt falls partlcularly that the treatment -
d|d not occur because the Clalmant dld a protected act BT :

'lssue 15 2 The R mstrgated and conducted fuII dlsmplmary proceedlngs agamst the C
placmg her at rlsk of d/smlssa v S : B _

Issue T 5 5 On or around 25 February 201 6 Mr Cordon lssumg the "C wrth a fmal wr/tten"
warnlng w:th several condltlons attached i . , e e

Issue 15 6 On or-‘ arount -:'-25 ‘-February.f 201 6 Mr Cordon requrr/ng; her to. complete ‘a

,mplalnts- were treated; a.true- comparlson--;

“the: corroboratlon of the"

263 As regards the fir

_emoloyees to take responslblllty for colleagues to resolve dlfﬁcultles'v etween each other_"
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themselves; and she also wanted more information from the Claimant.

264 As regards the Claimant's second gnevance Mr Cordon made some attempts to
start an investigation and failed to do so, for the reasons given in. our findings of fact; and
Ms Hudson. mvestlgatlon into. the Clalmants grievances'-did ‘not mclude the Claimant'’s
gnevances against Ms Singh, for the reasons given in‘our findingsof: fact. '

265, - Although we: have :made some criticisms as-to -how Ms ‘Mountfort-and Mr Cordon
dealt with the Claimant's gtievances;, we:are: satlsfled that the-failings-» were.inno sense
whatsoever on -the prohibited grounds. We accept Ms Mountfort's and Mr Cordon's
explanatlons to that. extent. -The Tribunal believes;. and. finds, that if the. Claimant had
witnessed Ms. Smgh hlttmg a patient, reported the |nc1dent that day, had others- nearby to
give details, for example, that -Ms Singh had- sa|d “so what" Ms Smgh would ‘have. been
subject to d|sc1plmary procedures

266 The Clalmants own trade union adwsor adwsed the Clalmant agalnst appealing
agamst the decnsron and appears to have thought that the Clalmant should be grateful that
she:was not- dlsmlssed Under-the, Respondent" dlsc1phnary procedures -the:.Claimant
had’ commltted an act of gross mlsconduct and. could havé been dismissed. - Contrary to
the Claimant's caseé, the Respondent was. not trylng to “get rid of her.” '

267 lss,ues 15=.-1 and 15.2. therefore-=-fa||.

268  -lssue15.6: requires some: detalled consrderatlon by the: Tnbunal As set out'in.our
findings of fact; the' ‘outcome: of ‘the: dlsmpllnary hearmg by -Mr’ Cordon- ‘was: to-include
conditions:on her final- warnlng, namely completlng an (at that stage lnformal) performance
management procedure The" dlsc1plmary ‘hearing ‘was, “however; to .consider: the
allegation that she had assaulted ‘a- patlent ‘and did-not include the allegations ‘of -poor
performance that led to Mr Cordon instigating the Respondent's informal capability
procedures ..Paragraphs 9-12 of the - -ACAS- Code :of - Disciplinary: and Grievance
Procédures contam :advice :about .informingan- .employee . of the .problem before -the
dlscrpllnary hearing-and conSIdermg the employees responses to. it at the disciplinary
hearing. What he needed to have done was to have:included his concerns about the
Claimant’s performance in the sense of her capability before she attended her dlsmpllnary

-—'—t'rearmg—so“th'at‘she‘c"u -consider them respond >m. hough, however, Mr
Cordons handllng of .the d|SC|pl|nary hearmg, in_this respect did not comply with the
ACAS Code, our flndlngs of fact .above. show that Mr Cordon’s concerns about the
Claimant's .capability were genuine, and Justlfled Moreover, they were conflrmed by the
Claimant failing to perform the tasks reqwred of her under the informal procedure causing
Mr Cordon to need to consider moving onto the formal stages of the Respondent's
capability procedure. Whilst, therefore, there was a failing in how the disciplinary hearing
was dealt with, the Tribunal is satisfied that it was in no sense whatsoever because of her
race or her grievance.

269  The complaint in issue 15.6, therefore, fails.

Issue 15.4- on or about 28 January 2016, Ms Mountfort terminating her four-week phased
return prematurely and without prior consultation
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270 The Trlbunals findings.‘of - fact show that Ms Mountfort dld ‘not - terminate the” |

Claimant’s four-week phased return prematurely but'in fact allowed her more than four
weeks and dld lnform her about this. -This complamt therefore falls

"rlevance dated 18 August
zu1b compla/nts of cuscrlm/nauon/narassmenr propeny or: at al;

Issue’ 15.75 Ms: Mountfon‘s fallure to lnvestlgate her formal‘-'“ _grlevance dated 20 March

4_201 6 comp/amts of dlscr/mmatlon/harassment properly or at all:

‘271 Ont hese issues’ the Trlbunal con_slders that the burden: of proof shlfts to.: the

R’esponden -'f,dls_prove diserimination;’ i
Respondent_s _xplanatlonsfor whato U

her: words for the'. Trlbunal to conS|der the

272 As descnbed in our flndlngs of fa _tzabove we conSIder tha oth Ms Mountfort and

276 'When V|ew1ng Mr'Cordon 'S treatment of ’the Clai “__‘,whole he treated her
falrly, even . generously “He- gave ‘thie ‘Claimant a final w g, when’ he could- have

- dismissed” her: - He" gave her a’ falr opportumty to complete the mformal capablllty.

procedure before movmg to the formal ‘stage. ‘When- the Claimant reSIQned he made her
an offer- to. W|thdraw her. reSIQnatlon . After the Clalmant had resigned, and raised

-grievances- agalnst both  Ms " “Motintford -and " Mr: Cordon; these- gnevances were'

investigated by Ms. Hudson ' The Tribunal -does’ not: accept' therefore ‘assubmitted ‘on
behalf of the Claimant, that the. Respondent could rot. handle the- sensmve nature of her
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racial and religious complaints.

277 The Tribunal concludes, therefore that the complaints fail both as complalnts of
direct dlscnmlnatron and V|ct|m|sat|on

Issue 15.8- On or around 24 Aprll 2016 Mr Cordon refused the C S request to reduce her
hours SRR : v

278 -As set out |n the Trlbunals flndlngs of fact the Clalmant accepted when cross
‘examined, that thé reasons given to her for the concerns Mr Cordonhad” about a (further)
reduction in the Clalmants hours were Iegltlmate factors. There was nothlng to suggest
that they had anythmg to do wrth the Clalmants race or protected acts The complarnts
fa|| ~ ‘ - : .

Issue 1 5 9- On or around 16 May 201 6 Ms Mountfort puttlng undue pressure on her to
see a patient. presentmg wrth psychlatr/c symptoms which was beyond the C’s level of
expertlse S 2 :

-279 As descrlbed | s f d_mgs of fact |t was not made clear by" he
Clalmant what patlent she was referrlng to or what was’ ‘the” pressure she was said to. have
been put: under Nor was it made. clear whether and’if so why, the Clalmant dlsagreed
W|th Ms Mountfort’s statement that if a pattent was above her’ competence ,'|t7?was her: the|r
responsrblllty to“say S0, 'so that arrangements could be made for: .someone else to see
them *he:CIa a‘ has farled to set out the factual baS|s for her clal" ‘and.it fz

Issue 1 5. 1 0— On or around 1 6 May 201 6 Ms Mountfort puttlng undue pressure on her fo
prowde statlstlcal mformatlon about aII her cIlents every two days o

280 - 'As’ set out in the flndlngs of fact the Clalmant was not belng smgled out. Ms
Mounfort expected all young ‘persons’ advocates to ‘keep spreadsheets up to date and
consrdered it an rmportant management tool.  The complamt falls on our flndlngs of fact
and no-question of any shlftlng of the burden of proof anses .

—%sue%#@mepamuad#May%%MﬁeeMeﬁmfeﬂﬁaﬂﬁemmaﬁdeﬁhﬁhmm—
for cancelling a meeting with him.. Mr Cordoni advised the-Claimant thét she had not met
the requirements of the formal capablllty plan and mst/gated a formal meeting on 6.6/16"

281 - As'described in'the flndlngs of fact above, the Claimant failed, despite being given
more opportunity than Mr Cordon needed to give her, to complete the tasks required’ of
her under the informal capability procedure. The meeting that had been arranged was
part of .the informal process that Mr Cordon expected and hoped the Claimant would
complete successfully. We. accept:-Mr Cordon’s reasons for feeling.irritated-at- the fact and
manner of how the. Claimant cancelled it, particularly in the context of the Claimant having
already re-arranged the meeting more than once: The Tribunal has no reason to believe
that Mr Cordon would not have been equally irritated at any employee cancelllng a similar
meeting with him; or that he would not have started formal capability procedures for any
employee who had failed to comply with the requirements of an informal capability
procedure that he had done his best to help him or her fulfil, whether or not they had
previously performed a protected act under the Equality Act. These complaints fail.

45



cas;e.Number:'3200872/2016 -

On or around. 14 June 2016 Ms, Mountfon‘ threatened the Clalmant wrth dlscrplmary actlon
because.she: declmed to attend'a meetmg and/or close cases where lt was lnapproprlate,
:and contrary to safeguardmg polrcy to do SO o e e S G

. :asserted that |f he
bneﬂy w1th thetSS"

'291 The reason or: pnncrpa eason for: the Clalmants co’nstructlve) dlsmlssal was the
"Respond’ent s fundamental reach of contract in" they’ deait: with the:: Claimant's.
grlevance dated 20 March 2016. ’ThIS |s not a falr reason3 for dlsmlssal wrthln the meanmg'

.4.6



Case l\lumber: 3200872/2016

of sections 98(1) and (2) ERA. Nor could. the Respondent have come close to
establlshlng that capablllty was the prrncrpal reason for the Claimant’s dlsmlssal ~Mr
Cordon was at ‘the ‘start, nowhere near the conclusion of beglnnlng formal capablllty
procedures agalnst the Claimant. . As to’ the Claimant, whilst she believed - that the
Respondent was wanting to. “get rid of her”, she believed that:the Respondents treatment
of her was because of: racial dlscnmlnatlon on the part.of the mdrvrduals concerned not
shortcomlngs as to her capablllty :

Re_medy Ahearing

292 We mvrte the partles to seek to resolve remedy themselves Meanwhlle please
give your dates:of avallablllty for the months of December and. January, -and.your time
estimates. for the' remedy hearing, wrthln 14 days of receipt of this judgment falllng which
the remedy heanng will be fixed W|thout taklng account of. avallablllty of the partles ‘and
‘representatwes The - Clalmant should “also” prowde the Respondent an’ up.to’ date
schedule of loss and remedy statement;: after which ‘the Respondent should provrde the
Clalmant with their counter schedule ‘of- loss If need be the Trlbunal can make case
management orders but it is. hoped that. the partles can do any necessary ‘case:
preparation by agreement between themselves :

Employmen(}_udge Goodrich

Date: [, U cilier 2019

JUDGMENT & REASONS .SENT TO THE PARTIES ON

FOR THE TRIBUNAL OFFICE
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