[image: image1.jpg]


0
0
0
0
0
0
0
0
0
Re: AM (Zimbabwe) –v- SSHD

The Supreme Court departs from N-v-SSHD [2005] UKHL 31 where it was held that a foreign national is not entitled to remain in the United Kingdom in order to receive treatment that would not be available in their home country. The one exception to that general rule is that it would breach Article 3 to remove an applicant who was dying in circumstances where removal would deprive the applicant of the care necessary to meet his or her death with dignity. 
 
This has been an extremely high hurdle to prevent removal on the basis of ill health. For example terminal renal failure or end stage kidney disease where without a kidney transplant the applicant would have to remain on dialysis which was not available in his home country could not satisfy the test set out in N.
 
In 2016 the Grand Chamber in Paposhvili-v-Belgium [2016] ECHR 1113 gave a judgment which suggested that the case of N was too stringent and that exceptional circumstances in Article 3 medical cases does not only apply to ‘death bed’ cases, but also to being exposed to a serious, rapid and irreversible decline in health resulting in intense suffering. It is now possible that terminal renal failure or end stage kidney and other similar medical cases may succeed under Article 3. Paposhvili sets out at paragraphs 178-191 guidance for both the applicant and Secretary of State in Article 3 medical cases.
 
The Supreme Court has adopted the approach in Paposhvili and departed from one of its previous judgments.
 
Darryl Balroop
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